
Abstract: 

The role of preventative lawyering in law clinic practice and teaching 

Much of what law clinicians do (and have done for many years), both in their teaching and legal 

practice, can usefully be conceptualised as preventative lawyering, which links with various ethical 

considerations.  

Preventative lawyering is traditionally regarded as the giving of legal advice aimed at preventing clients 

from making bad decisions.  It envisages the lawyer as counselor, planner and facilitator.  It aims to 

enhance opportunities and minimize risks: the identification of “legal soft spots”: “opportunity spots” to 

be exploited, or “trouble spots” to be avoided. 

 

It involves pre-emptive or pro-active counseling that seeks to help clients to conduct their affairs in 

ways (i) that are advantageous to them (eg the preparation of a will to facilitate estate planning), or (ii) 

that avoid consequences that are contrary to their interests (eg advice against concluding a credit 

agreement that the client cannot afford, and that will result in the client becoming over-indebted). To 

this extent it is much like preventative health care (eg HIV/AIDS counseling and health practice). 

 

A further element of preventative lawyering involves facilitating the resolution of disputes without resort 

to the courts through the promotion of alternative dispute resolution methods.  In many instances, 

negotiation, mediation, and other ADR mechanisms can be used expressly to prevent individuals from 

being subjected to expensive and protracted litigation, which is often acrimonious and alienating.   

 

Besides these preventative practices, there is thus a need to teach ADR methods and counselling 

skills to equip students and paralegals with the skills necessary to be able to practice preventative 

lawyering methods. Furthermore, many law clinics find it necessary to assume the role of providing 

preventative community education, sometimes referred to as street law, which seeks to prevent the 

broader community from making bad decisions and falling foul of the law out of ignorance of important 

legal provisions that impact on everyday life (e.g. buying a house, reporting and winding up a 

deceased estate, concluding a credit agreement). This is typically undertaken via radio talk shows, 

newspaper articles, workshops, posters, pamphlets, websites, and more.  

 

Preventative lawyering approaches can have positive and even therapeutic outcomes for the 

individuals or communities concerned, and thus may fall broadly under what many scholars have 

called ‘therapeutic jurisprudence’. Adherents of this approach believe that law can be practiced in a 

humane and caring manner, with attention being given to both legal and psychological concerns that 

are inherent in the issue presented. For example, few lawyers recognize that there is a socio-

emotional divorce that runs parallel to the legal divorce, and the need to give explicit attention to the 

emotional and psychological wellbeing of their clients and the spouses’ children. There are thus close 

links with the developing notion of the ethics of care, ubuntu (the values of group solidarity, 

compassion, human dignity, respect, collective unity etc) and, indeed, the foundational principles of 

our Constitution. 

There are many lawyers and law educators who subscribe to these somewhat alternative preventative 

lawyering practices, who are effectively making a value-laden, ethical choice to do so.  By 

conceptualising these ideas, these fringe lawyering practices can become more mainstream, widely 

recognized and legitimised. In this way, young lawyers and law students who subscribe to these 

practices can be encouraged and supported in their professional identity formation. 
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