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Abstract: 

In 2003, the late and former Chief Justice of South Africa, Justice Arthur 

Chaskalson wrote a paper titled: “From wickedness to equality: The 

moral transformation of South African law”. In this paper Justice 

Chaskalson highlighted the position that the system of apartheid was 

widely regarded as an example of a “wicked system of law”. However, 

with the commencement of the Interim Constitution of 1993 and its 

successor the Constitution of the Republic of South Africa, 1996, South 

Africa has become a democratic constitutional state in which the 

Constitution is confirmed as the supreme law of the Republic. 

Notwithstanding this profound development, certain immoral 

practices, such as racial discrimination, had long been a feature of 

South African law and were institutionalised into a “powerful ideology”. 

Such ideology was further entrenched and enforced through the law in 

ways that lacked even the pretence of the so-called separate and equal 

doctrine which comprises a core element in the moral and ethical 

evaluation of many legal systems in the world. An interesting feature of 

Justice Chaskalson’s article is, that it linked up with an earlier public 

lecture delivered by Professor Raymond Wacks in 1983 in which Prof 

Wacks argued that the South African legal order at the time was 

“quintessentially unjust” and that judges who were concerned about 

the moral dilemma of having to apply unjust laws, should resign. The 

argument expressed by Prof Wacks found support in the work of 

American constitutional writer Ronald Dworkin’s famous assay, “Taking 

Rights Seriously” and it gave rise to a wide debate and constitutional 

tension, which was more acute at the time since there was no 



constitution within the South African legal system that limited the 

powers of the state and provided a foundation for the moral reading 

and application of the law. In support of Prof Wack’s proposition, 

Justice Chaskalson further opined that it was true that the South 

African courts were often called upon to enforce unjust laws and did so 

routinely, but, as he also pointed out, many such judges found support 

for their position in the philosophy of ‘positivism’ and the distinction 

such philosophy makes between law as it is and law as it ought to be. In 

the view of the positivists, the moral responsibility for the law rests 

with Parliament-who make the law-and not with the judges, who must 

apply to the law. However, the radical constitutional changes since 

1994 have had a profound impact on the entire South African legal 

order and its jurisprudence. Within this new constitutional order and as 

poignantly pointed out by Justice Chaskalson, “even a cursory reading 

of the Constitution’s provisions, demonstrates its moral basis”. The 

Constitution is now the supreme law of the Republic, the foundation of 

South Africa’s contemporary democracy and for the first time in South 

Africa’s legal history, contains an objective normative value system 

which must permeate all aspects of South African law. Such 

foundational values can further give rise to a variety of moral issues 

that can only be addressed adequately through a moral reading and 

interpretation of the Constitution. 

Against the aforementioned background, this paper aims to evaluate 

the specific provisions in the South African Constitution that create 

moral and ethical requirements and also seeks to highlight the value 

and importance of such ethical foundations on the teaching and 

application of all South African law. 


